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Dear Mr. Yianni,

Workplace Pensions Reform – Completing the Picture - Consultation on Draft Regulations 
I am responding to the above consultation on behalf of Local Government Employers (LGE) and the Local Government Pensions Committee (LGPC). 
LGE represents employers' interests to central government and other bodies on local government pensions policy and provides a secretariat service to the Local Government Pensions Committee (LGPC), a committee of councilors constituted by the Local Government Association (LGA), the Welsh Local Government Association (WLGA) and the Convention of Scottish Local Authorities (COSLA). The LGPC considers policy and technical matters affecting the Local Government Pension Scheme (LGPS) in the UK, a scheme which has over 4 million members.

Given the fact that the LGPS is a contracted-out, statutory, defined benefit (final salary) occupational pension scheme which, bar certain exceptions
, all employees under the age of 75 who are employed by a participating employer can join, there are only a limited number of the questions posed in the consultation paper on which we would wish to proffer a view. These are listed in Part A below. We also have some comments on the draft regulations and these are listed in Part B below. We appreciate that the greyed out draft regulations are not part of the consultation but, given the significant concerns we have, we have included comments on them.

Part A

Q1. It would seem sensible for the auto-enrolment date to be specified as the beginning of the pay period that first falls on or after the staging date.

Q4. In relation to the LGPS, the only scenario that comes to mind where there is the potential for a third party to take action that results in the job holder no longer being eligible for active membership is where a local authority has outsourced work to a contractor and permits the employees of the contractor to participate in the LGPS for so long as the employee is employed in connection with the delivery of the service back to the authority. If the authority were to reduce the work placed with the contractor this could result in an employee no longer undertaking such work and so ceasing to be eligible for continued participation in the LGPS. The chances that the authority would reduce the work placed with the contractor without informing the contractor first are very slim and, even if a case were to occur, it is highly likely the contractor will have another qualifying scheme to enrol the employee into. We therefore do not object to the requirement for the re-enrolment into another scheme to be immediate. 

Q6. The proposal to increase the appropriate age in the test scheme to 66 from 6 April 2024, to 67 from 6 April 2034 and to 68 from 6 April 2044 could cause problems for a scheme such as the LGPS if the scheme were to increase its normal retirement age from 65 to a higher age, but from a date earlier than that set out in draft regulation 29 of the Automatic Enrolment Regulations.
Q12. The LGPS currently does not permit employees with a contract for less than 3 moths to join the scheme. This exclusion covers a range of types of employee, from the employee with a fixed term contract of, say, 2 months, to a casual employee who might only be an employee on the occasional days he / she works
. The proposal that short-term workers with contracts of less than 3 months should be auto-enrolled into a qualifying pension scheme would mean that either:

(i) the LGPS would have to be amended to permit all such employees to be auto-enrolled into the scheme, or
(ii) the LGPS would have to be amended to permit such employees who are aged 22 or over and under State Pension Age and whose annual equivalent earnings are £5,035 or greater to be auto-enrolled and to permit those on less than £5,035, or who are aged between 16 and 21, or who are over State Pension Age and under age 75, to opt into the LGPS, or

(iii) if no such amendments were made to the LGPS, all participating employers would have to auto-enrol such employees into some other qualifying scheme if they are aged 22 or over and under State Pension Age and have annual equivalent earnings of £5,035 or greater, and permit those on less than £5,035, or who are aged between 16 and 21, or who are over State Pension Age and under age 75, to opt into that qualifying scheme. 
All three routes would add considerably to the administrative burden and, hence, costs placed on employers. For example:

(i) if the first approach were to be taken by the LGPS, such employees on leaving with less than 3 months membership would have no overriding right under Chapter 5 of the Pension Schemes Act 1993 to a transfer value (or to a deferred benefit). The only right is to a refund of contributions. To bring such employees into the LGPS, only to refund their contributions to them on leaving, is an administrative overhead that does not seem warranted. 
(ii) if the second approach were to be taken it would suffer from the same drawback as the first plus the employer would have to determine which staff to auto-enrol and which to give the right to opt into the scheme. This would add considerably to the administrative burden and has the clear potential for mistakes to be made on the payroll. 
(iii) if the third approach were to be adopted, not only would it suffer from the problems highlighted in (ii) above, but employers would have to operate two schemes whereas currently they only have to operate one. This would add considerably to the administrative burden and mistakes would be likely to occur on payroll, with employees being enrolled into the wrong scheme.

We would strongly urge, therefore, that good quality defined benefit schemes (such as the LGPS) should continue to be permitted to exclude those with contracts for less than 3 months. Where the contract is extended beyond 3 months the employee should immediately be enrolled and given the option to backdate membership to the first day of the original contract. If an employer deliberately sets out to exclude an employee from membership by issuing a series of short-term contracts (each of less than 3 months duration with breaks in between), the employee should have the right to complain to the Pensions Regulator.

Q16. We assume that defined benefit schemes such as the LGPS which also offer a money purchase AVC facility into which individual scheme members can choose to pay extra contributions would not be classed as a hybrid scheme. Is this assumption correct?

Q27. It is proposed that where the TPR requires an employer to calculate and pay interest on contributions, the interest should be calculated at the rate of 4.9% + RPI. This does not seem to meet the ambition for the calculation to be simple. The LGPS already includes an interest provision that requires interest to be calculated at the rate of one per cent above base rate on a day to day basis from the due date to the date of payment and compounded with three monthly rests. This seems to be a simpler concept and is one that has been carried into other legislation e.g. regulation 10 (Increases of cash equivalents on late payment) of The Occupational Pension Schemes (Transfer Values) Regulations 1996 [SI 1996/1847]; regulation 6 (Payment of interest on late paid benefit) of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 [SI 1996/2475]; etc

Q31. For a defined benefit scheme, such as the LGPS, the suggestion that the scheme should refund to the employer, within the timescale set out in regulation 12 of the draft Automatic Enrolment Regulations, any employee and / or employer contributions in respect of a jobholder who has opted out is not a rational or cost effective approach. A further option should be permitted for defined benefit schemes whereby the employer can continue to pay contributions to the scheme within 19 days of the month in which they were deducted from pay and, if the employee then opts out, the employer simply reduces the next payover of employee / employer contributions to the scheme by the relevant amount. 

Part B

The draft Employers’ Duties (Implementation) Regulations 2010

Regulation 4
The third entry under the “Employer size” column is currently blank. Presumably it should read:

“50 – 7,999”

The draft Occupational and Personal Pension Schemes (Automatic Enrolment) Regulations 2010
Regulations 2

This sets out the “enrolment information” that has to be provided to the jobholder, including, in sub-paragraph (1):

(b) the jobholder’s automatic enrolment date;

(d) the value of any contributions payable to the scheme by the employer and the job holder in any relevant pay reference period;

(i) a statement indicating the start and end date of the opt out period applicable to the jobholder where that information is known to the employer prior to the employer giving the enrolment information to the jobholder;  

(j) the source from which the opt out notice may be obtained (i.e. the scheme administrator).

With regard to (b) above, does this have to specify a date (e.g. the specific date the jobholder commenced, such as 1 August 2012) or will it be acceptable for the information to be set out in generic terms (e.g. in the scheme guide sent to the jobholder, it explains that jobholders are auto-enrolled into the scheme from the first day of employment”)? Similarly, for (i) above, does this have to specify specific dates or will it be acceptable for the information to be set out in generic terms?
With regard to (d), regulation 2(3) says that the value of contributions may be expressed as a fixed amount or a percentage of any qualifying earnings or pensionable pay due to the job holder in any relevant pay reference period. However, providing employer contribution information in this form for a defined benefit scheme is, at best, somewhat irrelevant and, at worst, highly misleading. Let us take, as an example, two members of the Local Government Pension Scheme (the statutory regulations for which govern the 100 separate LGPS final salary, defined benefit schemes). Both members commence employment on the same day and on the same starting salary. One is employed by Employer A and the other by Employer B, and both employers participate in LGPS Fund X. The employer contribution rate paid by Employer A is 10%, although the underlying employer rate is actually 14%. The rate is 10% because the employer’s share of the Fund is currently in surplus. The employer contribution rate paid by Employer B is 20%, although the underlying employer rate is actually 14%. The rate is 20% because the employer’s share of the Fund is currently in deficit. If we show the employer contribution as an amount or a percentage of pay this could lead the employee of Employer B to think one of the following:

i) “my pension benefit is worth much more than that offered by Employer A”; or

ii) “as my employer is having to put in twice as much in contributions as Employer A, perhaps my scheme and my benefits are at risk”.

In fact, neither is true. The value of the final salary pension benefit is exactly the same and, being a statutory scheme, the benefits are not in jeopardy.

Now let’s assume that the employee of Employer B moves to Employer C.  The employer contribution rate paid by Employer C is 15%, although the underlying employer rate is actually 14%. The rate is 15% because the employer’s share of the Fund is currently slightly in deficit. However, on being informed of the 15% employer contribution rate one can hear the member saying “If I’d known that the employer is only paying three quarters of the contribution that my old employer paid, I wouldn’t have taken the job”. In fact, the value to the employee of the final salary benefit promise is greater, due to the increase in salary.

Thus, to give the value of employer contributions as a fixed amount or as a percentage of the jobholder’s pensionable pay is clearly misleading. Also, what about those major public sector final salary schemes which are unfunded pay as you go schemes (e.g. the Police Pension Scheme) where there is no employer contributions per se? Should we show a nil contribution? This would itself be highly misleading as the employer meets the balance of the cost of paying out the benefits. 

It is vitally important that, in trying to develop a strategy to inform people of the value of their pension rights and what the cost to the employer is, that a distinction is made between defined benefit and defined contribution schemes. Clearly, showing the employer contribution made to a defined contribution scheme is vitally important. It is not important in relation to a defined benefit scheme and, as shown above, can be positively misleading. 
Quoting the employer contribution to a defined benefit scheme as an amount or a percentage of pensionable pay also suffers from the fact that it is inconsistent withother legislation and thus potentially misleading and confusing for scheme members. For example, valuing a benefit in one way for the purposes of the Automatic Enrolment Regulations, another for the HMRC Annual Allowance test, another for the HMRC Lifetime Allowance test, another for the purposes of the Accounts and Audit Regulations 2003 [SI 2003/533] (where there are propsals to disclose the value of benefits, including pensions, of senior officers in public bodies) and perhaps yet another for the purposes of Total Rewards statements issued by employers, will be highly confusing for a scheme member.

When I met with DWP officials I was told that the regulations were to be amended in relation to defined benefit schemes so that the requirement would be to inform the jobholder of the accrual rate rather than the employer contribution. This seemed to be a sensible approach and suggest that either the draft regulations be amended accordingly or regulation 2 is amended to mirror regulation 18(2)(d) which only requires employers to provide the value of the employer contribution contribution if the scheme is a money purchase or personal pension scheme. 
With regard to (j) above, whilst we note the reasons given in the consultation paper for requiring a jobholder to obtain an opt-out form from the pension scheme (rather than from the employer), in a multi employer scheme (such as the LGPS) this:

i) introduces an extra administrative burden on the scheme administrator

ii) leads to additional administrative costs (particularly where administration has been outsourced, as the administrator may seek to charge extra for the additional work), and

iii) potentially creates delays for the jobholder (in having to go to a third party to obtain an opt out form rather than just getting one from the employer). 

Regulation 3

Paragraphs (2) and (3) require the job holder information to include the value of the employer contributions (either shown as a fixed amount or a percentage). Please see my comments above regarding the problems of showing employer contributions to a defined benefit scheme in this way.  

In paragraph (3) the words “this regulation” should be amended to “paragraph (2)” and, after the word “percentage” it would seem appropriate to add “of any qualifying earnings or pensionable pay due to the job holder in any relevant pay reference period.”

Regulation 8

This regulation, together with various other regulations in the suite of draft regulations, refers to “the trustees or managers of the occupational pension scheme”. Section 178 of the Pension Schemes Act 1993 says that the Secretary of State may by regulations provide who is to be treated as a manager of an occupational pension scheme for any of the purposes of the provisions of various Act. Presumably section 178 will be amended to include the Pensions Act 2008 in the relevant list of Acts. It will also be important for the purposes of the LGPS for a Statutory Instrument to specify that the managers of the scheme for the purposes of the Pensions Act 2008 are the LGPS administering authorities and not the Secretary of State (who for certain other purposes is treated as the manager of the LGPS).
Regulation 10
The regulation, as currently drafted, permits a jobholder to opt out of a scheme but only after he has been automatically enrolled. This seems overly stringent as it does not permit a person to notify his wish not to be a member prior to commencing employment. This could result in unwelcome extra administration for employers, payrolls and schemes if the jobholder has to be enrolled, the payroll is run before the opting out form can be obtained, completed and processed, and the contributions have to then be refunded.

Regulation 12

In order to ensure that cover cases where a job holder is auto-enrolled and has contributions deducted, subsequently opts out in the opt out period and leaves before the refund is processed on the payroll, it would be sensible to add “or National Insurance” after the word “tax” at the end of paragraph (1).

Also, for a defined benefit scheme, such as the LGPS, the suggestion that the scheme should refund to the employer, within the timescale set out in regulation 12, any employee and / or employer contributions in respect of a jobholder who has opted out is not a rational or cost effective approach. A further option should be permitted for defined benefit schemes whereby the employer can continue to pay contributions to the scheme within 19 days of the month in which they were deducted from pay and, if the employee then opts out, the employer simply reduces the next payover of employee / employer contributions to the scheme by the relevant amount. 

The final comment on regulation 12 is “Are the requirements of paragraph (3) compatible with the requirements in the draft Occupational and Personal Pension Schemes (19 Day Rule) (Amendment) Regulations 2010?”

Regulation 14

Regulations 14(4) says that a job holder is an active member if the job holder is a member under the scheme and contributions are paid to the scheme by the employer in respect of the job holder. This might not adequately cover the public sector unfunded and notionally funded schemes where it might be argued that the employer does not pay contributions to the scheme in respect of the job holder.
Regulation 25

This regulation has the distinct possibility of suffering from the law of unintended consequences. Our concern is that if all existing scheme members are sent a notice explaining that they are entitled to remain in the scheme without interference from the employer, this will, far from reassuring them, inevitably raise concerns. In other words, regardless of how such a notice is worded, the members will worry that there is some other underlying, but unspoken, reason for the employer writing to them – “Why is my employer writing to me? Is my pension scheme in financial trouble? There must be something going on, else why write to reassure me?”

Schedule 1 

This has incorrectly been headed up as “Schedule 2”.

General
Based on a limited survey of 20 local authorities in 2003, approximately 36% of their employees chose not join the LGPS. The auto-enrolment of optants out every three years coupled with the proposed auto-enrolment of employees with contracts for less than 3 months could, therefore, potentially have a serious impact on pension on-costs for LGPS employers. The underlying employer contribution rate for the LGPS has been estimated by the Government Actuary as being 11.9% of pensionable pay for new entrants (although the current average employer contribution rate is nearer 15%). This would constitute a serious level of additional cost hitting hard pressed council budgets, potentially leading, in a worst case scenario, to job losses and / or reductions in delivery of front line services, unless additional funding is provided by central government. A similar scenario will, undoubtedly, apply in other areas of the public service e.g. the NHS, teaching, police, fire, etc although the numbers of employees not currently joining the Teachers’, Police or Firefighters’ pension schemes is, comparatively, relatively low. Have the DWP taken this into account in the impact assessment?  

Yours sincerely
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Terry Edwards, Head of Pensions

� Employees with contracts for less than 3 months are not currently eligible to join the LGPS. Additionally, employees of certain employers (designation bodies and admitted bodies) are only eligible if the employer offers them membership. 


� Based on the House of Lords decision in Carmichael v National Power
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