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Dear Brian,
The Local Government Pension Scheme (Miscellaneous) Regulations 2009 [SI 2009/3150]
As promised in a telephone conversation we had some weeks ago I’ve set out below my comments on the above regulations. I’d be grateful if you could give me your views on my observations as it will help me when preparing a Bulletin or Circular on the LGPS (Miscellaneous) Regulations 2009.

Regulation 3(1)(b)
This regulation requires that in regulation 2 of the Local Government (Early Termination of Employment) (Discretionary Compensation) (England and Wales) Regulations 2006, paragraphs (a) and (b) in the definition of “employing authority” should be substituted with new paragraphs (a), (b) and (c). However, for the existing paragraph (c) to be replaced with the new paragraph (c) the amendment regulation should have required that paragraphs (a), (b) and (c) in the definition of “employing authority” should be replaced with new paragraphs (a), (b) and (c).

Regulation 10
It is my understanding that the use of the word “restricted” in regulation 10(1) of the LGPS (Benefits, Membership and Contributions) Regulations 2007 would not cover, and is not meant to cover, cases where there is no contractual entitlement to an annual pay award and no such award is made. Regulation 10(1) would, however, apply in any cases where there is a contractual entitlement to a pay increase and that entitlement is withheld or not met in full.

Regulation 10(1)(iii) requires a member who wishes final pay to be calculated in accordance with regulation 10(4) to give notice in writing to the appropriate administering authority no later than one month prior to the date the member ceases active membership. In practice, members may be unaware of the need to make such an election within the period specified by the regulations. It would be helpful, therefore, if the regulation could be amended to read “no later than one month prior to the date on which the member ceases active membership or such longer period as the administering authority may allow.” If the member has to elect to the administering authority I suspect there will be a number of cases where the administering authority will not already have the relevant pay information from the employer and will have to request it.
Regulation 10(3) sets out the exceptions to when a member may elect to have final pay calculated in accordance with regulation 10(4). However, it only sets out the exceptions where the member’s pay is reduced - not where it is restricted. I think, therefore, that regulation 10(3) should be amended to read “Paragraph (1) does not apply if the member’s employment on reduced or restricted pensionable pay -”.   

I think the wording of regulation 10(4) means that each of the three consecutive years ending on a 31 March have to wholly fall within the period of 13 years ending with the last day of active membership. For example, the thirteen years for a member who had a reduction in pay on 1 January 2009 and who leaves on 16 March 2010 will go back to 17 March 1997. The first three year period that can be used is the period 1 April 1998 to 31 March 2001. Although the period 1 April 1997 to 31 March 2000 will have three 31 March dates falling on or after 17 March 1997, the first year of that three year period does not wholly fall on or after 17 March 1997 and so cannot be used. Is my interpretation correct? If so, I think it would be helpful, for the sake of clarity, if the end of regulation 10(4) was amended to read “any three consecutive years of the member’s choice, ending with 31st March, which wholly fall within the period of thirteen years ending with the member’s last day as an active member.”

Regulation 10(4), as drafted, would not prevent a member from using, in the three year average:

i) pay in respect of membership with a previous employer (where that membership is prior to the pay reduction or restriction with the current employer), even if the member is already in receipt of benefits or holds a deferred benefit in respect of that membership

ii) pay prior to a break in employment (where the break occurred prior to the pay reduction or restriction)

iii) pay in respect of membership with the current employer in respect of which the member is already in receipt of benefits* or holds a deferred benefit in respect of part of that membership (*although there is

an argument that it is reasonable for pay in respect of which the member is drawing partial or full flexible retirement benefits from the current employer to be able to count towards final pay when the member fully retires from the current employer)

Item (i) above appears to be at odds with CLG’s comments on regulation 10 at page 33 of the Commentary Guidance. The guidance considers the benefits and drawbacks of restricting the rolling 3 year average to only pay with the most recent employer, before concluding “On balance it has been decided the principle should only apply to changes with same employer.” The argument put forward in item (iii) above in relation to flexible retirement appears to be consistent with CLG’s comments on page 34 of the Commentary Guidance.
Given that a member whose pay is reduced or restricted as described in regulations 10(1)(a) to (e) may subsequently be transferred to a new employer under TUPE  (or be transferred to an employer where the transfer is treated as if it were a TUPE transfer) it is not clear why regulation 10(5) has been written in such a way as to only cover cases mentioned in regulation 10(1)(a). In regulation 10(5), would it not be better to amend the words “Paragraph (1)(a) applies” to “Paragraph (1) applies”?

Regulation 11 

This introduces new regulations 12A and 12B into the LGPS (Benefits, Membership and Contributions) Regulations 2007. 
Regulation 12B(1) permits the employer to convert compensation payable to a member by way of a credited period under Discretionary Compensation Regulations into additional membership for the member in the LGPS. 
Would the wording of regulation 12B(1) preclude conversion where the member has already died and compensation is in payment to a spouse, civil partner and/or child?

Where additional membership is granted under regulation 12B(1):

i) does the membership generate 60th pension (as it is being awarded post 31 March 2008) or does the membership generate 80th pension (as the member left pre 1 April 2008)? Where is this specified within the regulations? If the membership generates an 80th pension it should not also generate a 3/80th lump sum (as the member will already have received any lump sum that was due in respect of this converted period of membership), but where is this spelled out in the regulations?

ii) does the membership generate a 10 year guarantee in all cases (as it is being awarded post 31 March 2008; or does the membership generate a 5 year guarantee if the member left on or after 1 April 1998 and before 1 April 2008, and a guarantee as per regulations E3 and E4 of the LGPS Regulations 1995 for a pre 1 April 1998 leaver less, in all cases, the amount of pension paid in respect of the membership granted and the compensation already paid prior to the conversion to membership? Or is there no pension guarantee attached to this membership (as there was, in most cases, no guarantee attached to the compensation payments)? Where is any of this spelled out in the regulations?

iii) how does the membership count for widow’s, widower’s, and civil partner’s pensions i.e. does it count as post 31 March 2008 membership (as it is being granted post that date); or does it count as pre or post 5 April 1978 membership or pre or post 5 April 1988 membership? Where is this spelled out in the regulations? 
iv) I assume that the HMRC rules on increasing a scheme pension in payment would have to be complied with – see http://www.hmrc.gov.uk/manuals/rpsmmanual/rpsm11104300.htm - or have CLG reached an agreement with HMRC that the rules will not apply as the benefit level overall is not changing, merely the source from which it is paid? 
Regulation 12B(3) says that no resolution to convert compensation into membership can be passed if the result of doing so would be to cause the member a financial detriment. Given that the general line is that compensation is not a shareable right upon divorce or dissolution of a civil partnership, whereas benefits from membership in the LGPS are a shareable right, would this mean that no conversion into membership can occur if the member is married or in a civil partnership as there is the potential for the member to be worse off should they divorce or the civil partnership cease?

Regulation 12B(2) states that the compensation ceases to be paid from the date on which the resolution takes effect. However, the regulation does not say that the pension from the membership granted only applies from the date the resolution takes effect (and is not backdated to the date of leaving). Whilst this would appear to be a logical assumption to make, the regulation does not actually state this to be the case.
Regulation 12B(4) includes in the list, at sub-paragraph (c), Part D of the Local Government Superannuation Regulations 1986. However, wouldn’t all benefits under Part D already be membership (reckonable service)? If so how can membership under Part D be converted into membership under regulation 12B, and what would be the purpose?

Sub-paragraphs (e) and (d) of regulation 12B are in the wrong order i.e. (d) should come before (e).

Regulation 13
This introduces regulation 13A into the LGPS (Benefits, Membership and Contributions) Regulations 2007. 
Regulation 13A(1) permits the employer to convert annual compensation paid to a member, or a gratuity paid in the form of an annuity to a member, into additional pension by awarding the member additional pension equal in value to the compensation or gratuity. 

Although the covering letter from CLG dated 23 December 2009 states that regulation 13A is a specialist provision concerning the Environment Agency, the drafting of the regulation does not appear to be that prescriptive and allows any employer who has awarded compensation or gratuities under the Compensation Regulations listed within regulation 13Ato convert the annual compensation or annuity into additional pension. 

Would the wording of regulation 13A(1) preclude conversion where the member has already died and compensation or a gratuity is in payment to a spouse, civil partner and/or child?

Where additional pension is granted under regulation 13A(1):

i) are there any prospective widow’s, widower’s, civil partner’s or children’s pensions in respect of that additional pension? The regulation merely talks about an award of extra pension to the member. There is nothing within the regulations that would appear to generate any survivor pensions. If this is so, then I don’t think that, given the intention behind regulation 13A(3), conversion into additional pension would be permissible.

ii) if, however, there is a prospective widow’s, widower’s, civil partner’s or children’s pension in respect of the additional pension, how are such pensions to be calculated and where are the regulations that spell this out?

iii) is there a lump sum death grant attached to the additional pension? If so, how is this to be calculated and were are the regulations that spell this out? 

iv) I assume that the HMRC rules on increasing a scheme pension in payment would have to be complied with – see http://www.hmrc.gov.uk/manuals/rpsmmanual/rpsm11104300.htm - or have CLG reached an agreement with HMRC that the rules will not apply as the benefit level overall is not changing, merely the source from which it is paid? 
Regulation 13A(3) says that no resolution to convert compensation or gratuity into additional pension can be passed the result of which would be to cause a member a financial detriment. Given that the general line is that compensation / gratuities are not a shareable right upon divorce or dissolution of a civil partnership, whereas benefits under the LGPS are a shareable right, would this mean that no conversion into additional pension can occur if the member is married or in a civil partnership as there is the potential for the member to be worse off should they divorce or the civil partnership cease?

Regulation 13A(2) states that the compensation or gratuity ceases to be paid from the date on which the resolution takes effect. However, the regulation does not say that the additional pension granted in the LGPS only applies from the date the resolution takes effect (and is not backdated to the date of leaving). Whilst this would appear to be a perfectly logical assumption to make, the regulation does not actually state this to be the case.

Regulation 13A(4)(b)(i) permits Long Term and Retirement Compensation to be converted into an amount of additional pension under the LGPS. If an employer were to convert Long Term Compensation into additional pension but the Retirement Compensation is not due to come into effect until after 30 March 2012, can the employer nonetheless pass a resolution before 31 March 2012 to convert Retirement Compensation into additional annual pension, even though it is not due to come into payment until on or after 31 March 2012?  

Regulation 14
This introduces regulation 14A into the LGPS (Benefits, Membership and Contributions) Regulations 2007.

In order to be consistent with regulation 24A of the LGPS (Administration) Regulations 2008, I would suggest that regulation 14A(1) commences with the words “Subject to regulation 24A of the Administration Regulations”.
Regulation 14A(1) says that the member may elect to pay additional contributions in respect of any period of membership occurring prior to 6 April 1988. However, the regulations contain no definition of pre 6 April 1988 membership. The LGPC Secretariat has sought to determine what membership constitutes pre 6 April 1988 membership (see LGPC Bulletin 67) but it would nonetheless be helpful if the regulations defined the term.
Regulation 14A(2) states that an election under regulation 14A(1) must be made no later than 31 March 2011. However, this would debar any member with pre 6 April 1988 membership who enters into a co-habiting relationship after 31 March 2011 from being able to make an election to uprate their pre 6 April 1988 membership. It might also prevent those who have entered into a co-habiting relationship after 1 April 2009 from making such an election, as they will not be in a position to nominate a co-habiting partner for 2 years from the date they began co-habiting (with the date the 2 year period ends falling after 31 March 2011). It might therefore be helpful if the following words were added to the end of regulation 14A(2) “or within 12 months of the date of a nomination being made under regulation 25, whichever is the later”.
In order to be consistent with regulation 24B of the LGPS (Administration) Regulations 2008, I would suggest that in regulation 14A(5) the words “occurring after 5th April 1988 plus any period” be amended to “occurring after 5th April 1988 plus, subject to regulation 24B of the Administration Regulations, any period”

There appear to be a number of problems with regulation 14A(6) i.e.:

i) regulations 18(8), 19(4), 20(5)(b), 21(2)(b) and 21(5)(b) of the Administration Regulations need to be amended to refer to ASBCs

ii) there is currently no guidance to calculate the additional pension which the scheme member will be entitled to under regulation 14A(6). There is no mention of converting an amount of ASBCs into additional member pension in the guidance issued on 23 December 2009, so will this be contained in guidance yet to be issued? For the sake of consistency, presumably the guidance should determine the cost of the additional pension in line with the cost of purchasing additional pension via ARCs.

iii) unlike regulation 24B, there is no statement within regulation 14A which provides that the additional contributions being paid under regulation 14A(1) shall cease if regulation 14A(6) applies.    

iv) it is not at all clear why regulation 14A(6) provides for the member to be granted additional pension. Wouldn’t it be more logical and consistent with other provisions if the payment of contributions to uprate pre 6 April 1988 membership was looked upon as a type of insurance cover with non-refundable premiums? Members paying ARCs including prospective spouse’s cover are not awarded extra pension in respect of the prospective survivor benefit element of the ARCs if their spouse dies before them, so why should a member paying extra contributions to increase a prospective co-habitee’s pension get additional pension if the nomination ceases to have effect? 

v) as drafted, the regulation only applies if the member gives a written notice of revocation under regulation 25(5). However, there are four other scenarios under regulation 25(5) when a nomination will cease to have effect. If any of these other scenarios were to occur, regulation 14A(6) as presently drafted would not apply. To overcome this, and  if regulation 14A(6) is retained (see comment (iv) above), the first part of regulation 14A(6) ought to be redrafted to say “If a nomination under regulation 25 ceases to have effect as a result of paragraphs (a), (c) or (d) of that regulation, the member is .......”   
vi) if regulation 14A(6) is retained (see comment (iv) above), where a member has had their ASBCs converted into additional member pension by virtue of regulation 14A(6), and then subsequently nominates another person as a cohabitee or marries or enters into a civil partnership, will the new nominee, spouse or civil partner be entitled to half of that additional pension upon the member’s death, and will any children be entitled to a proportion of the additional pension? All the current survivor regulations are expressed in such terms as 1/160th of final pay per year of membership, and not as 50% of the pension. Additionally, where a member has had their ASBCs converted into additional member pension by virtue of regulation 14A(6), and then subsequently nominates another person as a cohabite, can the member again elect to uprate all of their pre 6 April 1988 membership to count towards the co-habitee’s pension, or only that part of the member’s pre 6 April 1988 membership that had not already been paid (i.e. they could not again pay for that part that had already been converted into additional member pension)?

If a member is currently part-time, is it the intention that the member should pay ASBCs based on their full time equivalent pay?  Although not stated in the GAD guidance, this would seem the only way to provide fairness between part and full-time members. If actual pay (rather than full-time equivalent) is used the scenario could occur in which a full-time member and half-time member, who are otherwise identical and have the same full-time equivalent pay, both uprate the same period of pre 6 April 1988 service, resulting in the full-time member paying double the amount for an identical benefit than the half-time member. The alternative would be for the contribution rate for the half-time member to be doubled.

Regulation 18

This omits the words “or civil partners” from regulation 3(4) of the Transitional Provisions Regulations. The effect of this is that civil partner’s pensions for post 31 March 2008 leavers are calculated on all of the scheme member’s period of membership, regardless of whether the civil partnership was entered into pre or post retirement / leaving. This places the civil partner of a post retirement / post leaving partnership in a better position than the spouse of a post retirement / post leaving marriage, where a widow’s pension would be based on post 5 April 1978 contracted-out membership only, and a widower’s pension would be based on post 5 April 1988 membership only. This is because their benefits are, by virtue of regulation 6(3) of, and schedule 1 to, the Transitional Provisions Regulations, still covered by regulation 42 of the LGPS Regulations 1997. Regulation 42A of the LGPS Regulations 1997 is not a saved provision and so does not apply to post 31 March 2008 leavers (although it does still apply to pre 1 April 2008 leavers).The amendment to regulation 3(4) of the Transitional Provisions Regulations seems to have introduced an anomaly in respect of post 31 March 2008 leavers in that the civil partner of a post retirement / post leaving partnership can receive better benefits that the spouse of a post retirement / post leaving marriage. The covering letter from CLG dated 23 December 2008 said that CLG had “concluded that it would be equitable to place civil partners on a level footing with spouses”. However, as demonstrated, the amendment has gone further than this. Was that intended?
Regulation 25
This introduces regulation 24A into the LGPS (Benefits, Membership and Contributions) Regulations 2007.

Regulation 24A(6) says that the Secretary of State shall from time to time determine the amount of ASBCs required for “any given amount of increased pension”. This wording does not seem correct as the member is uprating a period of pre 6 April 1988 membership, not purchasing a specific amount of increased survivor pension for a nominated co-habitee.

Regulation 24A(7)(a) requires the administering authority to notify the member and the member’s employing authority (if different) of the amount of ASBCs payable in accordance with the actuary’s determination, expressed as an amount in pounds sterling. However, as the member is purchasing a final salary benefit, the cost of uprating pre 6 April 1988 membership is calculated in the GAD guidance as a percentage of pensionable pay, not an amount in pounds sterling. The regulation should, therefore, be amended to require that the member and the member’s employer be informed of the percentage of pensionable pay that the member must pay.

What should happen if a member paying ASBCs changes their nomination under regulation 25(5)(b) from, say, a female co-habitee to a male co-habitee? Presumably the ASBC rate payable from that point onwards changes but should the ASBCs already paid be retrospectively adjusted to reflect the fact that the pre 6 April 1988 membership being uprated now covers a nominee of a different gender? 
Regulation 29

This introduces regulation 50A into the LGPS (Benefits, Membership and Contributions) Regulations 2007.

Regulations 50A(2), (3) and (4) deal with cases where the member attains pensionable age whilst in local government employment, whereas regulation 50A(5) deals with cases where a member attains pensionable age whilst not in local government employment. Therefore, the reference in regulation 50A(2) to “unless paragraph (3), (4) or (5) applies” should be amended to “unless paragraph (3) or (4) applies” since, as presently worded, the gross-reference to sub-paragraph (5) is illogical.   

Regulation 50A(6) appears to permit a member to postpone the payment of their GMP indefinitely. However, sections 13(4) and (5) of the Pension Schemes Act 1993 only appear to permit postponement for so long as the member remains in employment beyond pensionable age. I would suggest, therefore, that the words “for any period during which the member remains in employment beyond pensionable age” are added at the end of regulation 50A(6).

Amendments ought to be made to regulation 36 of the LGPS Regulations 1997 and regulation D13 of the LGPS Regulations 1995 to ensure that those regulations match regulation 50A.

Following the insertion of regulation 50A the equivalent of the following provisions in the LGPS Regulations 1997 need to be added to the LGPS (Administration) Regulations 2008 or added to the list of saved provisions in Schedule 1 of the LGPS (Transitional Provisions) Regulations 2008:

· regulation 37 (revaluation of guaranteed minimum);

· regulation 43 (surviving spouse’s or civil partners’ guaranteed minimum pension); and

· regulation 114 (protection of GMP rights).
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Yours sincerely

Terry Edwards
Head of Pensions
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