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Dear Philip,
The draft Local Government Pension Scheme (Miscellaneous) Regulations 2010
Thank you for your letter dated 24 December 2009 and the letter of 26 February 2010 enclosing the draft regulations. Please accept my apologies for the delay in sending you my comments on the above draft regulations. I spoke to Brian Town before the 18 March 2010 and he agreed that I could send in my comments after 18 March.

Regulation 1

It is not clear why regulation 22 is backdated to 1 April 2008. Making it retrospective would permit a retrospective application for tier 3 benefits to be brought back into payment on or after 60 (or on or after age 55 with employer consent). Surely regulation 22 should not have retrospective effect, particularly given that the earliest a tier 3 pension would have been suspended would have been 1 October 2009 (following the 18 month review of a tier 3 pension awarded on 1 April 2008). 

It is not clear why regulation 44 is retrospective to 1 April 2008 when the complementary change in regulation 16(f) is not. I would have assumed that both changes should have a common effective date. 

Regulations 17 and 18 are retrospective to 1 April 2008. However, backdating the element of those regulations relating to regulation 20(12) of the Benefits Regulations could result in HMRC implications if a death grant already paid has to be recalculated as a result of the backdating and the additional death grant due is not paid within 2 years of death. Admittedly, the chances of there being such a case are slim.

Regulation 3
This makes amendments to regulation 154 of the LGPS Regulations 1997. New regulation 154(4) says that a Pension Credit member “is entitled to benefits ….. at age 60” with an appropriate actuarial reduction. However, the regulation does not prescribe the method by which the Pension Credit may elect for payment from age 60 nor does it appear to permit payment from a date between age 60 and age 65. I would suggest, therefore, that regulation 154(4) is redrafted to read “(4) A pension credit member may elect in writing to the appropriate administering authority for benefits to be paid at or after age 60 and before normal benefit age and such benefits must be reduced by the amounts as shown to be appropriate in guidance issued by the Secretary of State.”

Regulation 93 of the LGPS Regulations 1997 will also need an appropriate amendment to refer to when a pension commences following an election under regulation 154(4).

Regulation 7
The wording of this draft regulation says that an active member of the Scheme on 31 March 2008 must remain a member for so long as he is in employment which makes him eligible to be a member. An employee who opts out of membership of the Scheme under regulation 14 of the Administration Regulations is, technically, still “in employment which makes him eligible to be” an active member of the Scheme. The act of opting out does not stop the person from being eligible for membership. Thus, regulation 2(2) would apparently suggest that an active member of the 1997 Scheme has to remain an active member until such time as he / she ceases employment or attains age 75 i.e. the person cannot opt out of membership. This, of course, contradicts regulation 14 of the Administration Regulations. To overcome this anomaly, regulation 2(2) ought to start with the words “Subject to regulation 14 of the Administration Regulations”.

Also, despite what regulation 2(2) says, a Councillor member who is an active member of the Scheme on 31 March 2008 is not to be an active member of the 2008 Scheme – see regulation 13 of the Transitional Provisions Regulations. Thus, in regulation 2(2) the words “An active member of the 1997 Scheme is an active member of the Scheme” should be amended to “An active member of the 1997 Scheme, other than a Councillor member, is an active member of the Scheme”.

Regulation 9 

I would suggest a slight tweak by amending “Subject to regulation 5(1)(a), membership” to “Other than for the purposes of regulation 5(1)(a), membership”. The reason for this is that regulation 5(1)(a) does not, in itself, say anything about not pro-rating part-time membership.

Regulation 13

It is disappointing to note that the opportunity has not be taken to amend “local government pension scheme employment” in regulation 16(1) of the Benefits Regulations to “local government employment” as the latter is defined in Schedule 1 of the LGPS (Administration) Regulations 2008, whereas “local government pension scheme employment” is not.

Regulation 16(a)

It would be clearer if instead of substituting the word “obtaining” with “undertaking” it was substituted with the words “being capable of undertaking”.

Regulation 16(b)

It would be clearer if instead of substituting the word “obtain” with “undertake” the words “able to obtain” were substituted with the words “capable of undertaking”.

Regulation 16(g)

To meet the intention behind this regulation I believe that in regulation 20(13) the words “active member before 1 April 2008” should be amended to “active member immediately before 1 April 2008” and, in regulation 20(13)(a) the word “before” should be amended to “since”.

Regulation 17
The word “the” is missing after the words “in calculating”.
The intention behind the proposed amendment to regulation 23 of the benefits Regulations is that where, as a result of the condition that caused the member’s death, the member had prior to death reduced their contractual hours and, hence, their actual part-time pay, the death grant should be based on the pay they would have received had the reduction in hours not occurred. However, the amendment to regulation 23 does not seem to achieve this for a number of reasons i.e. 

i) it makes a reference to regulation 20(12), whereas only regulation 20(12)(b) can be said to be of potential relevance

ii) regulation 20(12)(b) only applies if a certificate under regulation 20(5) has been obtained. In the case of a death in service it is unlikely that such a certificate will have been obtained

iii) regulation 20(12)(b) only requires that the reduction in service is ignored, it does not require that the reduction in pay for the purposes of the death grant is ignored. 

It would probably be better, therefore, if regulation 23(4) were amended to read:

(4) But, subject to paragraph (4A), the death grant in respect of a part-time employee, actual pensionable pay in part-time employment is to be used.
(4A) Where, in the opinion of an independent registered medical practitioner qualified in occupational health medicine, the member was wholly or partly in part-time service at the date of death as a result of the condition that caused the member’s death, no account shall be taken of any reduction in pay due to the reduction in service as a result of that condition. 
Regulation 21

This introduces new paragraphs (7) and (8) into regulation 30 of the Benefits Regulations. However, given that the new paragraphs only apply if regulation 30(6) applies, and that regulation lapses on 1 April 2010, is there actually any need to insert new paragraphs (7) and (8)?

Regulation 22

In order to make sense, and to be consistent with regulation 30 of the Benefits Regulations, the reference in regulation 30A(1) to “60” should be amended to “55”. It is not clear from the regulations whether the notional period of membership between the date of leaving and the date the tier 3 “deferred pension” is brought back into payment will count towards the 85 year rule i.e. in the way that it does for a normal deferred beneficiary by virtue of paragraph 3(1)(c) of Schedule 2 to the Transitional Provisions Regulations. The regulations need to clarify this point. Also, regulation 30A(4) states that the member’s pension must be reduced. However, I think the wording needs to be altered as there will be cases where a member with a tier 3 pension has met the 85 year rule and so when the benefit is brought into payment before age 65 there would be no actuarial reduction. 
It would be extremely helpful if the equivalent of regulation 29(2) of the Benefits Regulations could be added to clarify that the benefits for a suspended tier 3 pensioner (i.e. a pensioner with a deferred pension) come back into payment at 65 unless paid earlier following an election under regulation 30A. Provision also needs to be made to permit the member to defer drawing benefits at 65 (until age 75 at the latest) and for an actuarial increase to be applied to benefits deferred beyond age 65.
Q29 in the CLG ill health FAQ document of May 2009 says that “a pensioner member whose 3rd tier benefits have ceased and who has ‘deferred’ benefits is not precluded from applying under Regulation 31 as a result of a medical condition unrelated to the condition that resulted in 3rd tier payments”. However, given that regulation 30A is seeking to set out the conditions under which a tier 3 pension can be brought into payment, it would be appropriate if regulation 30A provided for the tier 3 pension to be brought back into payment as a result of a medical condition unrelated to the condition that resulted in tier 3 pension. 

It would be helpful if a provision could be included in the regulations clarifying how a tier 3 pensioner should be treated for death grant purposes as it is not clear from the regulations what death grant is payable where a tier 3 member 

a) dies whilst in receipt of the tier 3 pension before any suspension under regulation 20. Presumably the death grant would be that payable under regulation 35 of the Benefits Regulations; 
b) dies whilst the tier 3 pension is suspended under regulation 20 i.e. whilst the member is a pensioner member with a deferred pension. Is the death grant payable under regulation 35 of the Benefits Regulations (pensioner members) or is the death grant payable under regulation 32 of the Benefits Regulations (deferred members)? If the latter, there is no provision for the amount of pension already paid to be deducted from the death grant;
c) dies after a suspended tier 3 pension has been brought back into payment at age 65 or under regulation 30A of the Benefits Regulations with no actuarial reduction (i.e. where the member had met the 85 year rule). Presumably the death grant would be that payable under regulation 35 of the Benefits Regulations, from which would be deducted the amount of pension paid before the pension was suspended and the amount of pension paid after the pension had been brought back into payment;

d) dies after a suspended tier 3 pension has been brought back into payment at an actuarially reduced rate under regulation 30A of the Benefits Regulations. Presumably the death grant would be that payable under regulation 35 of the Benefits Regulations. But is the guarantee 10 years at the rate of the actuarially reduced pension less

i) the amount of actuarially reduced pension paid since the pension was brought back into payment under regulation 30A of the Benefits Regulations, and

ii) the amount of unreduced pension paid before the pension was suspended under regulation 20(8) of the Benefits Regulations?

The ill health monitoring group had requested that where a member retires under tier 1 or tier 2, subsequently returns to local government employment, and is again retired under tier 1 or tier 2, the total membership from the first employment (including ill health enhancement), plus the total membership from the second employment (including ill health enhancement) should not exceed the membership the person could have achieved had they remained in the first employment to age 65. Where this limit is exceeded, the ill health enhancement from the second employment would be reduced by the excess. This provision has not been included in the draft regulations and it would be helpful if this could be considered for inclusion in the next set of amending regulations.

Regulation 23
This regulation says that “an authority must obtain a certificate”. However, it does not specify whether this is the former employing authority or the administering authority. Regulation 20(5) of the Benefits Regulations is equally unclear.
Regulation 30
We have received Counsel’s opinion that the reference in regulation 10(1)(b) of the Transitional Provisions Regulations to “regulation 30 of the Benefits Regulations” should be amended to “regulations 18 or 30 of the Benefits Regulations”; that the reference to “regulation 18(1) of the Benefits Regulations” in paragraph 1(a) of Schedule 2 to the Transitional Provisions Regulations should be amended to “regulations 18(1) or 30(1) of the Benefits Regulations”; and that the reference to “regulation 18(2) of the Benefits Regulations” at the end of paragraph 1 of Schedule 2 to the Transitional Provisions Regulations should be amended to “regulations 18(2) or 30(4) of the Benefits Regulations”.

Regulation 33
I am not certain whether it is prudent to delete paragraph (5) from regulation 7 of the Administration Regulations. Although it is a little used provision I am aware of a case recently where a dispute between the parties to an agreement had arisen. If the ability to have the dispute determined by the Secretary of State is removed, this would seem to leave the Courts as the only course open to the parties (if agreement over the dispute cannot be reached in any other way).

Regulation 34

This amendment will mean that the LEA will no longer need a Foundation or Foundation Special School's consent for the school’s non-teaching employees to be allowed access to the LGPS, but the LEA will still need to designate which employees or class of employees are eligible for Scheme membership.
If a Foundation or Foundation Special School has previously refused to give its consent, the amendment regulation, once in force, will mean that the LEA can then simply designate employees for access to the scheme, including existing employees who have, due to the actions of the school, not previously been able to have access to the scheme. I assume this is intended, but it will have implications for the school and their employees, particularly if the school has already entered into other pension arrangements for existing employees. 
Regulation 36
The Technical Group has commented that it might be prudent to add at the end of regulation 13(5)(c) “but that period shall not extend beyond 12 months from the date the person became eligible to join the Scheme”.

Regulation 37

This amendment now allows an active member to aggregate previously unaggregated periods of membership, provided the member elects to do so within 12 months of the date he became an active member or such longer period as the employer may allow. Current active members who have not aggregated previous membership and have been in the scheme with their current employer for more than 12 months will not be able to aggregate that previous membership unless their employer extends the 12 month time limit (or unless the member moves to another employer). As not all employers may agree to extend the 12 month time limit for these members, the Technical Group thought it might be appropriate (i.e. fair to the member’s concerned) to include a transitional provision in the regulations to permit such members a period of 12 months from the date the regulations come into force to decide whether to now aggregate their former membership with their current membership? This would accord with a similar provision set out in regulation 42(8) of the LGPS (Amendment) Regulations 2004 [SI 2004/573]. The potential downside to this is the cost for employers as it might be fair to assume that those who chose not to aggregate Job 1 to a Job 2, who were thus not allowed to aggregate Job 1 on commencing Job 3, but who would aggregate on being given the option to do so now, would be doing so because their pay has increased. As this may have not been the case when they first started Job 3, they would be put into a slightly better position than members who start a Job 3 once the Regulations have been made and who will only have 12 months to decide (as I understand from discussions at the Communications Working Party that most employers stick to the 12 month time limit unless there are strong reasons not to). However, as on originally commencing Job 3 this option wasn't open to them, it may be viewed as only fair that they should now be given the opportunity to aggregate. 

One other concern that has been raised is that some members who have taken up a job on lower pay have decided to aggregate previous membership on the grounds that if they didn’t, they would not be able to aggregate that previous membership upon a subsequent change of employer. If the proposed amendment to regulation 16 of the Administration Regulations is promulgated, should those members be given the choice to “unaggregate” the membership relating the the previous higher paid job?

Regulation 44

This regulation, coupled with the deletion of regulation 20(11) of the Benefits Regulations, provides a tier 3 member with the opportunity to instigate an IDRP claim to be moved from Tier 3 to a higher ill health tier (with retrospective effect from the date of leaving). In other words, this regulation is designed to deal with cases where it transpires that the member was incorrectly allocated to tier 3 rather than a higher tier. Given that this is the reason for the amendment, it seems perverse that should it become apparent at the 18 month review that the member had been incorrectly allocated to tier 3, the employer cannot simply reallocate the member, restrospectively, to a higher tier and that the member would have to launch an IDRP claim in order to be placed into the higher tier. I would make sense if the regulation were amended to allow the employer to reallocate members following a tier 3 review. 

The draft amendment to regulation 58 of the Administration Regulations provides that the IDRP claim has to be made within 42 months of the date of notification of benefit entitlement under regulation 20(4) of the Benefits Regulations. I would have thought that the period should be 42 months from the date of leaving. 

The question of whether retrospectively moving a member from tier 3 to a higher tier would constitute an authorised payment was raised by the Technical Group. My understanding is that the reason for allowing a member to be moved from tier 3 to a higher tier with retrospective effect to the date of leaving was to overcome some of the Finance Act 2004 problems associated with increasing a pension in payment from a date other than the date of leaving (see http://www.hmrc.gov.uk/manuals/rpsmmanual/RPSM11104300.htm). By, in effect, acknowledging that the person had been incorrectly allocated to tier 3, the change could be viewed as arrears of pension rather than as an increase in the level of pension in payment. As far as I can see:
-  a successful appeal, or an acknowledgement by the employer at the 18 month review that the person had been put in the wrong tier, would be appropriate reasons for adjusting a pension

-  this would generate arrears of pension and an increased lump sum in respect of any pre 1 April 2008 membership
-  these would be new BCE's, meaning that the member should* be permitted to commute some of the increased pension for a lump sum under regulation 21 of the Benefits Regulations, and the new BCEs would need to be tested against the LTA

-  the lump sum would have to be paid within 12 months of the IDRP determination or the decision by the employer at the 18 month review to move the member, retrospectively, into a higher tier

-  the arrears of pension are an authorised payment by virtue of section 164(1)(f) of the Finance Act 2004 and The Registered Pension Schemes (Authorised Payments - Arrears of Pension) Regulations 2006 [SI 2006/614]

It would be helpful if you could confirm that this is also your understanding.
* Regulation 21(1) of the Benefits Regulations says:

“(1) A member in respect of whom a benefit crystallisation event within the meaning of the Finance Act 2004 occurs on or after 1st April 2008 may choose in writing to the appropriate administering authority before any benefits become payable to commute his pension, or a part thereof, at a rate of £12 for every £1 of annual pension entitlement surrendered.”
However, the use of the word “any” might prevent the member from commuting part of his / her increased pension. I would suggest that the paragraph should therefore be amended to:

“(1) A member in respect of whom a benefit crystallisation event within the meaning of the Finance Act 2004 occurs on or after 1st April 2008 may choose in writing to the appropriate administering authority before any benefits become payable in relation to that benefit crystallisation event to commute his pension, or a part thereof, at a rate of £12 for every £1 of annual pension entitlement surrendered.”

General comment

Once the regulations have been promulgated, the CLG ill health FAQ document of May 2009 will need to be updated to reflect the changes made by the regulations.
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Yours sincerely

Terry Edwards
Head of Pensions
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